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1. Introduction

It is hardly startling to suggest that the arrangement or configuration of contemporary society involves a multitude of blended levels or layers; moreover, ideas of governance have been organised both to reflect and facilitate this phenomenon. Using a simplistic linear model to illustrate this, the EC can be portrayed as sitting somewhere between globalisation and the Member States, with the latter, in turn, comprising a bridge (or, on another view, an obstacle) between the EC and sub-state regions. In terms of the distribution of powers, or determination of functions, this EC governance structure is coloured strongly by the principle of subsidiarity – a commitment to ensuring that capacity to act is fixed at the most appropriate level of governance for any matter in respect of which more than one level has authority to act. 

The objective of this paper is to explore the relationships thrown up in consequence, thinking specifically of how best to design and administer language policy from the particular perspective of sub-state authorities. Do the different layers of governance interact vertically or laterally? To what extent does one layer influence the actions or choices of one or more of the others? To what extent should this occur? What level of governance can best be ‘targeted’ in order that sub-state competence is both recognised and realised? These questions will be addressed throughout the sections which follow. 

Referring again to the basic linear expression used above, it might seem that sub-state authorities are in an unenviable ‘last place’ in respect of the distribution of powers, thus coming well down the line also for the application of subsidiarity. It is possible, however, instead to depict the sub-state level at the centre of a circle of influence. To show this more clearly, the following issues will be discussed in turn:

i. the regulation of language policy by sub-state authorities as, at least, a conceptual goal;

ii. EC regulation of language policy – in an external and internal sense – which serves to uncover a surprising degree of inconsistency and incoherence;

iii. a more legal than political assessment of subsidiarity, to gauge both the potential and limitations of sub-state influence vis-à-vis the EC;

iv. the implications of this for a less obvious relationship or layer of influence in the overall EC paradigm – that between sub-state and state. 

And so, even at this stage, a preliminary conclusion can be suggested: while development of the relationship between the EC and sub-state authorities has much conceptual and some (though relatively weak) legal merit, a more powerful yet underrated (when thinking in European terms) connection can often but should not be ignored – that between sub-state authorities and ‘their’ EC Member State. 

2. Regulating Language Policy: Which Layer ?

The principle of subsidiarity is traditionally construed as ensuring that decisions and actions be taken, where possible, at the level of authority closest to individual citizens. But equally, on the premise of effectiveness, subsidiarity can both justify and require action at higher levels of authority. This anomaly explains why the formal introduction of the doctrine as an EC guiding principle was supported by those who sought to justify the enlargement of EC powers as well as by those who were determined to curtail them. Before turning to the consequences of this elasticity in the particular context of the EC, it is necessary first to consider a basic tenet of language policy which can be derived from the more comprehensive construction of subsidiarity i.e. the idea that language communities should have powers of language (self-) regulation. Who better can know the needs of the language group and determine the direction of language policy in consequence? 

The modest extent to which the EC has taken this concern on board will become evident in Section 3 below, as it tries to coordinate the crowd of governance layers that seem to converge at its doors. But, again, looking first more generally, the self-regulation ethos is conspicuously absent from relevant international documents. This can hardly be unexpected, being as much a political fear as a legal constraint. Clear evidence of this can be discerned from both the tenor and text of the European Charter for Regional or Minority Languages (both in its provisions and in the Council’s explanatory report). In the EC context, the Kuijpers and Killilea Resolutions both stress the critical regional dimension, but they do so alongside an express reassurance of (national) territorial integrity. On the international stage more generally, a similarly split agenda threads through the UN Declaration on the Rights of Persons belonging to National or Ethnic, Religious and Linguistic Minorities. The International Covenant on Civil and Political Rights famously dodged the matter by asserting in Article 27 that an individual’s language rights could be exercised ‘in community with the other members of their group’. 

More recently, the UNESCO Universal Declaration on Cultural Diversity has a slightly different purpose. It strives to shape a conscientious or rounded version of globalisation – a timely ambition; but again, notwithstanding the phraseology of pluralism and diversity, it is silent on the more difficult issue of regional powers (or empowerment) in the multi-layered societal framework it otherwise strives to present (unless the reference to ‘involving civil society in framing of public policies aimed at safeguarding and promoting cultural diversity’ can be taken as a vague nod in that general direction). The Declaration does talk about ‘levels’ – but only the national and international variety.

So we seem to be left, then, with a dichotomy which engenders some disappointment; on the one hand, there exists a general proposition of regional self-regulation in the linguistic sphere which would fit with a principled interpretation of subsidiarity. But very particular political concerns in this context have been translated into legal constraints. We can speak in terms of ‘layers’ but the general impression is that the regulatory model supported by international law stops short at the threshold of the state. There is a recognition that the substance of language policy impacts sharply at regional or sub-state level, yet primary responsibility for its design and implementation is fixed at (at least) one level up. 

This might be described as the legal reality and it has been cast from the political mould of sovereignty-survival. It sets basic parameters which any strike for consolidation or expansion of self-regulatory powers must confront. But the legal reality does not necessarily have to imply a status of submission; on the contrary, it does hold distinct potential for strengthening sub-state influence and, therefore, effecting change. Two thematic premises thus underline much of the discussion that follows. First, notwithstanding the limitations infused into international standards, are there any ways in which the structure of EC governance is different (in other words, more accommodating)? Second, if we are still primarily stuck with an incomplete manifestation of layered governance, how best can sub-state authorities progress their interests and concerns therein? 

3. The EC as a Language Policy Actor – At Home and Abroad

The realisation of an ‘EC language policy’ (if we can describe it as such) will be illustrated substantively by the other papers which form part of this symposium – which look at its institutional and programmatic aspects. It is not, therefore, the intention here to discuss systematically the content of EC language policy, but to explore instead its character more abstractly.  

Looking first to the world stage, to the ‘top’ layer in terms of governance, the EC has played a part in respect of, and thus influenced, the cultural dimension of international cooperation.  Examples include: 

· collaboration with the Council of Europe on cultural activities (a commitment to which is codified in Article 151(3) EC); 

· agreements between the EC and third countries which refer inter alia to cultural cooperation (e.g. Article 27 of the Cotonou Agreement concluded with the countries of Africa, the Caribbean and the Pacific, and relevant provisions of the Europe Agreements which currently govern relations with countries of Central and Eastern Europe likely soon to accede to the EU);

· promotion of cultural cooperation via the Asia-Europe Foundation. 

But its bearing on WTO and GATS (General Agreement on Trade in Services) negotiations – at which it represents itself as a trade entity, the results thus impacting collectively on the Member States – is most notable in this regard, given the continuing swell in the tide of globalisation. For language policy purposes, we can concentrate on one key story, summarised as follows:

· The EC sought to secure special status for the audio-visual services sector at negotiations during the Uruguay Round, in recognition of cultural concerns (and, more specifically, so that the Television without Frontiers Directive could be preserved); the negotiating parties were unable to agree on the inclusion in the GATS of a general ‘cultural exception’ (largely, in the face of strong US opposition) and so, at the end of the Uruguay Round, no provision at all on audio-visual services was included in the GATS. 

· The EC did, however, create MFN Exemptions vis-à-vis audio-visual services, rooted firmly in the protection of cultural and linguistic diversity and, in effect, insulating a ‘European’ enclave in this context. The MFN (Most Favoured Nation) clause is an application of the principle of non-discrimination to trade relations but exemptions from the MFN obligation (specifying the conditions upon which each exemption is based) are permitted. 

· The issue has come to the fore once more at the latest (and continuing) round of GATS negotiations, with the Community, once again, poised to take a strong position on the preservation of cultural diversity. But it is far from certain that a general cultural exception (above and beyond the MFN exemption mechanism) might yet be included in the GATS – as the polarised viewpoints which characterised the tensions of the Uruguay Round still persist.

While a detailed evaluation of the effectiveness of EC achievements in the external cultural sphere lies outwith the scope of this paper, a general conclusion may be drawn in the sense that the EC has displayed a commitment to the promotion of cultural diversity as a fundamental aspect of international cooperation and international trade. This sets up, at least, something of an ideological or philosophical stance against which its approach to culture and language regulation internally can be judged. 

On this basis, however, the prognosis is pessimistic. First, what might be called ‘direct’ EC language policy – essentially, the determination and application of language policy for administration of the EC and its institutions – is detailed in another contribution to this symposium. But a critical and overarching point must be made here. EC language arrangements have always resembled language rules more than language rights and, moreover, selective use of even the official EC languages has created a definite linguistic hierarchy (not to mention, then, the position of the vast majority of minority languages, which feature rarely if at all in the EC institutions). In the wake of the decision in Kik, however, ‘direct’ EC language policy is not only inconsistent in application – it rests on a basis of troubling fragility (see Annex III for more detail on this point, including an analysis of the decision of the Court of First Instance). 

With such an unsettled understanding of language policy in terms of its own administration, it will hardly be surprising to learn that its approach to language issues in an indirect sense – i.e. in terms of the impact of EC law on the cultural and linguistic concerns of the Member States – is similarly indiscriminate in terms of content and priorities. EC law would seem to allow for the justification on cultural grounds of national measures which would otherwise infringe the rules of the internal market. In reality, however, while this is typically accepted as a general principle, cultural and linguistic arguments have rarely succeeded, usually failing, ultimately, the EC test of proportionality – and so, the application of internal market trade rules has almost always overruled the cultural/linguistic interest. The following sketch serves to illustrate this point in more detail.

Free Movement of Persons – 

· It is a basic likelihood that persons moving within the EC will cross language as well as geographic borders. In line with Regulation 1612/68 on the free movement of workers, the Court of Justice has confirmed that a worker from another EC Member State may legitimately be affected by the language policy requirements of the host state, but only so long as the basic principles governing free movement – non-discrimination and proportionality – are respected (Groener and Angonese). Furthermore, language rights granted by a Member State to its nationals must be extended to other Community nationals where appropriate (see Mutsch in respect of workers, and Bickel and Franz on tourists, service recipients and EU citizens generally). 

· As regards the right of establishment and the freedom to provide services – covered by Articles 43-48 and 49-55 EC respectively – the same general principle applies: Member States may still impose linguistic competence conditions on the exercise of trades and professions but such requirements must apply equally to nationals and non-nationals; they must also comply with the principle of proportionality (i.e. the measures adopted by a Member State must be proportionate to the objectives of the language policy pursued; see, on establishment, the decision in Haim).

· As a general principle, then, a Member State is not required to introduce a language rights regime per se; rather, it means that there must be non-discriminatory implementation where such rights have already been provided for internally. Thus Member States retain, on the one had, a regulatory capacity; but this is tempered by the requirement of compliance with EC law. In a more intrusive vein still, however, the decision in Bickel and Franz shows how this all becomes more complicated when the language arrangements in question are regional ones, as discussed in Section 4 below. The decision in Groener thus represents the only Member State regulatory ‘victory’ in terms of the free movement of workers (to award this, the Court of Justice gave a (legally) weak and inelegant judgment – something that a more confident Court in contemporary times might be less willing to do). 

· The external dimension of EC law as it affects the movement of persons should also be noted here, especially when the enhanced Community competence in immigration matters (Title IV EC, introduced by the Treaty of Amsterdam) is borne in mind. In Barkoci and Malik, for example, the Court pointed out (at para. 65) that immigration control in the host state “…involves carrying out detailed investigations which, particularly on grounds of language, it would be difficult for an immigration officer to conduct at the point of entry….” Finally, although an aside in the decision itself, the Court of Justice made some obscure yet suggestive remarks in its decision in Haim, asserting (at para. 60) that it was “...in the interest of patients whose mother tongue is not the national language that there exist a certain number of dental practitioners who are also capable of communicating with such persons in their own language.” This statement could be said to lean subtly towards the identification of a positive duty on national authorities to take into account, given the dominant ethos of movement that pervades EC law, the linguistic needs of those who do not speak the national language of the state in which they find themselves. That the Court made this remark in the first place is surprising, especially given that the language in question (Turkish) is neither an official nor indigenous minority EC language; it also extends far beyond what the EC demands of its Member States (or itself) in terms of what could be called ‘EC minority languages’. Again, then, we see something of a discrepancy between internal/external policy views.
Free Movement of Goods –

· As is the case for the free movement of persons, the construction followed here is that national (or regional) linguistic regulations may hinder intra-Community trade and thus require to be justified. The paper attached as Annex II sets out in detail the framework of EC law on the free movement of goods and explores how it is affected by cultural and linguistic justifications; just some basic points relating specifically to language will, therefore, be made here.  
· The key issue from this perspective has been the regulation of product labelling –  how can the the right to information on the functions and properties of products available on the EC market be balanced with a desire to avoid creating barriers to trade in light of the internal market? The compromise applied in this context – derived from what is now Directive 2000/13 (a consolidated version of what was originally Directive 79/112) and enforced consistently by the Court of Justice (in, for example, Piageme, Colim and Goerres) – demands that product labels be ‘in a language easily understood’ by the consumer, which may not necessarily equate to a Member State’s official language(s).
· The somewhat curious thing about product labelling case law is that the interest has always been presented in terms of consumer protection, as outlined above, and not in terms of linguistic and cultural arguments per se. As discussed in Annex II, it is far from clear that such arguments would succeed, given the overriding need to preserve the fabric of the internal market – because more strenuous acceptance and promotion of diversity of regulation, on whatever justification, serves in a parallel sense to unravel that very fabric, woven as it is from the mutual recognition of products and the harmonisation of trading norms.

· The latest twist in this tale comes from what might be described as the Member States striking back. Again, the detail of this point can be found in Annex II but some key points will be highlighted here. In 1997, what is now Article 16(2) of Directive 2000/13 was introduced, providing as follows: “[w]ithin its own territory, the Member State in which the product is marketed may, in accordance with the rules of the Treaty, stipulate that those labelling particulars shall be given in one or more languages which it shall determine from among the official languages of the Community.” In reality, allowing a Member State to determine which of the official Community languages should be used for products marketed within its territory will amount almost certainly to the imposition of its own official language, In other words, this allows Member States to stipulate, exclusively, a local language – which is precisely what was rejected judicially in the cases noted above. But ‘official’ here relates to the Community context only – minority languages, not recognised by the Treaty, are thus excluded.
· It might be argued that this provision amounts to a restrictive and regressive development in Community law, since it fixes language regulation at Member State level. It is probable that the Member States, acting via the Council, wished to codify a (not necessarily correct) presumption that a state’s official language(s) will inevitably pass the ‘easily understood’ test. This might even be framed in cultural terms, reflecting in a wish to preserve national diversity in the face of homogenising ‘bureaucracy from Brussels’. But such a conception of ‘diversity’ stops firmly at national borders and thus progresses a version of things which, from the regional perspective, is both damaging and untrue. 
· But this legislative amendment did not materialise out of the thin air of ‘Brussels’ – it was a Council initiative, which means, in effect, a Member State one. The wishes of the Member States and the requirements of Community law do not, however, sit very comfortably together. Because it is not at all certain that the provision satisfies the requirements of Article 28 EC. Creating and imposing a rigid language rule for each Member State still generates an obstacle to the free movement of goods – it still generates an advantage for the home producer and, in consequence, an infringement of Community law. A consumer justification may not be enough here; and so, as discussed in Annex II, cultural and linguistic arguments may well have to be faced up to in this regard. Thus, using both bases – culture and consumers – the fact that minority languages have been left out of the equation might actually, somewhat ironically, be used to defeat the measure which ostensibly seeks to preserve ‘diversity’.
Miscellaneous – 

· Finally, two points (discussed in more detail in the other papers) help to complete this section: first, the complete inability of the EC legislative institutions to get its minority language budget-line and programmes back on track in the wake of the decision in United Kingdom and others v. Commission; second, the very restrictive scope accorded to ‘culture’ by the Court of Justice in European Parliament v. Council.

Overall, the ‘indirect’ language policy of the EC resembles a sprawling jigsaw, the pieces of which don’t quite fit together. A number of inherent tensions are clearly evident but these fit essentially under an ‘internal market versus local interests’ banner. And, overwhelmingly to date, the internal market has prevailed. There is an argument to be made that cultural and linguistic reasoning has rarely been presented expressly; so to do might force the EC institutions more carefully to think about the EC perspective on diversity – what it is and what it should be. But it is a strategy not without risk, thinking of the dismal reception accorded to Ms Kik. 

We turn to the EC consistently to bolster claims for self-regulation of language policy, drawing on its ubiquitous rhetoric of pluralism and identity, and its professed commitment to subsidiarity. But, in reality, its own language policy and its own understanding of the foundations of language policy are exceptionally unsophisticated. The way in which it has attempted to balance the values at play here has been, thus far at least, strikingly incoherent, meaning that in the linguistic context, it is, somewhat absurdly given its multilingual DNA, perhaps the most embryonic governing layer of all. This is not to say that the EC is thus entirely useless in terms of the development of language policy. On the contrary, it is a very crucial link in the governance chain. But it does advise that our expectations must be more real and formed more in awareness of the EC’s limitations as well as its potential.

4. Subsidiarity – The Double-Edged Sword Strikes Again

The notion that the theoretical possibilities of subsidiarity might differ in fact from the legal ones has already been introduced. This idea will now be explored more fully in the specific context of the EC constitutional structure a propos regional (linguistic) regulation and representation. Perhaps the most gloomily ominous aspect of this equation should be stated right at the outset i.e. that the term ‘Member State’ is literally informative. The confines of the EC constitutional structure and the upshot of EC law supremacy mean that, whatever the philosophical promise of subsidiarity, its de facto incarnation in the EC (legal) context is much more limited. To put it bluntly, the EC cares little about the internal structures of its Member States. Whatever representation sub-state or devolved authorities have in respect of EC law is largely cleaved from internal negotiation within the State, informed by domestic, not EC, constitutional principles – sometimes very successfully, to take the case of the German Länder; but perhaps less markedly so more generally.

It is interesting at this point to look at a revealing Commission/Committee of the Regions split, identified by Delgado Moreira. He has suggested that, in the context of cohesion and the allocation of structural funds, the Commission seems to work with a conception of ‘nationalist citizenship’, essentially reflecting the interests of the state, whereas the Committee of the Regions fervently promotes a more liberal and minority-sensitive ‘culturalist citizenship’, defending “…the ideas of a federal Europe in which sub-state nations are legitimate self-governed polities in control of the common goods of membership and economic development.” (p. 467) This version inevitably claims our approval – morally, politically and culturally. But it simply does not reflect the legal reality, which, in any effort to seek advancement and reform, cannot be ignored. This sets up two basic hypotheses which sculpt the remainder of this paper – first, arguments seeking to change this fundamental characteristic of the EC constitutional structure must be located in the domain of the prospective; and, second, while it may seem paradoxical, the critical – and feasible – way in which sub-state regulatory powers find recognition in the EC is primarily via the state, and not the EC itself.

The logic of these arguments is profoundly illustrated by looking at the Bolzano language cases – Bickel and Franz and Angonese (I have elsewhere described the combined effect of these decisions as a ‘double strike against the autonomy of Bolzano’). In Bickel and Franz, the Court of Justice confirmed expressly (at para. 29) that protection of an “…ethno-cultural minority...may constitute a legitimate aim…” but continued, however, that “...[i]t does not appear...that that aim would be undermined if the rules in issue were extended to cover German-speaking nationals of other Member States exercising their right to freedom of movement.” Here again, we see the acceptance of linguistically-charged arguments on the one hand, but the triumph of the internal market on the other – but alongside, in this instance, a more overtly ‘human’ interest in citizenship, creating a transnational community of German-speakers beyond the confines of (regional) geographic borders. The integrity of Bolzano’s language regulations was thus preserved only in the sense that the judgment does not bring other Italian citizens within its net.

Another aspect of this interpretive logic is more difficult to reconcile, however. Leaving aside the objective argument that the result achieved here actually reinforces the use of German in Bolzano, the fact remains that regional language arrangements were effectively overridden by the Court of Justice in the interests of Community law, a position that has been sharply criticised back in Bolzano itself. Since the result arguably makes the most linguistic sense in any case, it is tempting to cast these criticisms more in the light of territorial than linguistic integrity; such an interpretation would, however, be as unhelpful as it is unfair. 

The Court of Justice was no doubt keenly aware in Groener of the political consequences of its decision; the reasoning employed in that case is not altogether convincing from a legal perspective (as alluded to already above) but the result achieved makes good political sense. But in both Bickel and Franz and Angonese, the judgments do not reflect a similar degree of deference by the ECJ to domestic language policy arrangements. In truth, regional competence in this matter must still be traced to national rules, exemplified by the fact that representations in both cases needed to be made by the Italian government, as the EC Member State. But the fact that the reach of the decision strikes actually at regional level demonstrates a fundamental gap in the Community legal order: the channels through which sub-national authorities can participate in EC decision-making are effectively controlled by the internal constitutional structures of the Member States, yet the policies implemented by sub-national authorities are still subject to review under Community law. How a state organises itself internally may be seen properly and exclusively, on the one hand, as a domestic constitutional matter. But the fact that policy implementation does not reside only at the level of the Member State does not seem to have been acknowledged in either of the Bolzano language cases. Perhaps the outcome could not have been any different in any event; but recognition, at least, of the anomaly raised here would have validated the legitimacy of regional decision-making structures in the EC paradigm, and perhaps made the decisions just that bit easier to swallow for the Bolzano administration.

This leads us back once again to discovering the channels through which regional concerns might best be articulated. Recent (and ongoing) work by Bulmer, Burch, Carter, Hogwood and Scott, for example, looks at how the devolved authorities within the United Kingdom are influencing the UK position within the EC. For now at least, regional power lies more realistically along this route than with the vastly more ambitious and fragmentary (not to mention disruptive, in relation to the Community legal order and the Member State perceptions of sovereignty which underpin it) option of reconstituting the EC more fully to reflect a Europe of the regions which would bypass the level of the Member States. 

Crucially, there was no intervention by the Spanish government in Bickel and Franz; there was no intervention by the Spanish government in Angonese. And its position in Kik is both short-sighted, to say the least, and extremely centralist. Presented from a position of some comfort, since Spanish is one of the (five) official and working languages of the Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM), Spain’s intervention seems loaded with pragmatism, pointing simply to the fact that the OHIM rules allow for ‘a choice between the five most common languages in the Community’ (para. 50). 

Pragmatism obviously – and properly – has its place in any discussion of EC language arrangements but the interpretative reasoning applied ultimately by the Court of First Instance in Kik could have repercussions well beyond the OHIM in the future; the reluctance of that Court to establish a constitutional basis for EC language policy leaves it open to simple legislative amendment – and perhaps the Spanish government might not feel quite so pragmatically about things if it was proposed that English and French only, for example, should be used for EC administration. 

But more unfortunately still, the possibility of shaping the intervention in Kik is a lost opportunity from the regional perspective. The position of the Spanish government reflects no trace of concern for linguistic diversity and exposes a gap in terms of regional influence that should be explored and redressed. It serves also to demonstrate that attempts to realise more representational linguistic governance which reverberates beyond state borders have targeted just one layer of government – the supranational one – which, in truth, is just that: one layer in a multi-layered paradigm which has been elevated unduly, and at the destructive expense of targeting a layer just that bit closer to home.

5. The EC, its Member States and Sub-State Authorities: Line of Authority or Circle of Influence?

It is not to be inferred from the discussion above that the EC has no role to play in terms of recognition for regional regulation of language policy. Of course it does. But the threads shot through this paper generate two key claims which must be taken into account.

First, as a general point, the EC must put its own house in order and face up more conclusively to its responsibilities in the linguistic sphere. Its external record already outshines its domestic efforts, a fact which should serve, at least, to inject some humility into our expectations of the presumed omnipotence of the EC in this context.

Second, moral and political arguments alone cannot overcome the legal reality in respect of the EC constitutional structure and the de facto application of subsidiarity. But this does not mean that sub-state authorities are doomed to languish submissively at the tail-end of a linear model of authority.

Reform of that reality to reflect the make-up of the Member States more accurately can certainly be pursued in the context of reform more generally (and, obviously, in light of the objectives of the Convention and IGC 2004). Linguistic regulation might well form a critical linchpin of arguments in this vein, and we might see, therefore, the legal reality made better through moral and political appeals. But it must be stressed that arguments in this vein have hugely significant bearing on the structure of both the EC and its Member States and must be sited as part of a far bigger – and lengthy – project.

There are some hopeful signs already leaning in this direction. For example, the Court of Justice has proved open to recognising the (limited) standing of regional governments before the Court of First Instance (provided that such governments have standing in the national legal order) in actions for the judicial review of Community measures. This is one discrete aspect of EC procedural rules, and one which admittedly finds some support in the wording of the Treaty; but the tenor of the recognition is encouraging and may have wider implications in the future, being itself a possible candidate for expansion via the deliberations of the Convention. It certainly provides, at the very least, a welcome counterbalance to the absence of such concerns in the Bolzano language cases.

Crucially, however, regional influence on the Member States amounts to an attainable (corollary) objective to work with in the interim, and efforts to this end should be developed and intensified. The centralist intervention by the Spanish Government in Kik offers a stark example of opportunities missed in this regard. It may seem incongruous that, at present, the best route to the EC for sub-state authorities is via the Member State. It may even be unpopular. But it is (legally) real.
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Dear Miquel -


Attaching the paper.


I hope it fits the bill !


As you will see, the points/outline you suggested are essentially in there, but perhaps with a different slant/focus.





I have taken for granted a considerable level of knowledge re: language issues and documents generally e.g. Council of Europe's Charter, nature of subsidiarity, decision in Groener, etc. - it helps to keep the flow of the 'working paper' format and also, to develop more the discussion points than the descriptive ones. As a general rule - anything highlighted in bold in the text can be found in the reference annex. I hope the right balance has been struck - but if not, just let me know and I can flesh out certain passages if needed; or, perhaps better to discuss them in more detail at the seminar.





I've also included references throughout the text to two further annexes - both are papers already presented which will be published later this year - I can't decide if their circulation would be helpful or just vain !?!


So for now, I've left the references in - see if you feel the need to read more where they pop up, and if so, I'll e-mail you the texts to you for copying and circulatation.





I hope, overall, that the paper raises some questions that will be helpful for the group - it's not the 'traditional' line but it should, at least, provoke an interesting discussion !


I have to say also that I've really enjoyed thinking about the points you raised - I am a complete devil's advocate, so I hope that taking that approach will prove valuable.


Niamh
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